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The Pield Solicitor's opinion vas in the form 8¢ a memorancua to
this office asserting that a petition for reassumption of

jurisdiction under the Indfan Child Welfare Act, 25 U.S.C.
§S 1901 et sez., from the White Earth Band of Chippeva Indians

was deficient because the constitution of the Minnesota Chippewa
Tribe does not authorize tribal officials to regulace child
custody. Both the White tarth Band and the Fond du Lac Band ace
constituent bands of the Minnesota Chippewa Tribe.

Although Article I, § 3, of the constitution states that one of
the purposes of the tribe is "to preserve and maintain justic
for its members®, the Fleld Solicitor concluded that such
language did not delegate any authority to adjudicate child
custody disputes to tribal officials in the absence of any
language providing such authority either in Article V, which
delegates specific povers to the Tribal Executive Comnaittee, or
in Article VI, which enumerates the powers of the resetvation
busiress committees. The Field Solicitor took the position that
the Tride would need to amend its constitution in crder to
authorize tribal courts to adjudicate child custody matters.
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" “infcrmed :;.f;¥:0:;d the Fleld Solicitor's advice in 1980 and _
idfesmed the chaj At ve agreed with f{t. On that basis, the BIA
Commitiee that u‘l'nan o; the White Earth Reservation Business
Tequest of th e Band's petition would not be approved. At the
oflice agai ¢ Deputy Assistant Secretary--Indian ‘Affalrs, this
aa;to-undg N reviewed the {ssue and concluded, in the attached
correct um dated September 30, 1980, that our previous advice was
grant pe We concluded that the {ntent of the constitution wvas to
Artic1o 3 cS through Articles V and VI rather than through ;
D.. e I or the Preamble. We also concluded that, although the
otplrtn.nc should give great weight to a tribe's interpretation
3 eits ovn constitution, .the Department must exercise its own
ucsment in deciding whether to approve a reassumption petition
under 25 U.s.C. § 1918, - .
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f‘ have revi{ewed the arguments of the ‘Zand du Lac Band contained
n both_its March,25,..1986 .letter and its: March 14, 1986 briefing
feno and again’conclude thit the Constitution of the Hinnesota

—

ghlpgo:l‘tribo.nmst be amended bezgq&ngéﬁgﬁébélﬁgﬁgcggé;z
cmaittee ‘or any of the Tribels:rgesnvAtiSR4ousuibesyic ttees
i \ ;gﬁgﬁgﬁaﬁgiégggg‘nat:crs.
*gﬁinsaﬁiﬁﬁy*f’ :

Pay authocrize a tribal cBurriXdNagddvoGCas:
Each of 'the Band‘s 1¢ggg§m&§%§g¥§m- RSO
S e e Ve s :*""“5;;4%“ Al

The Band "cites "linguage {n Asfdzé :'!ff)f zilge wiriich authorizes
tesecvation business committees to *miké éxpandltutes from
Reservation funds for...Reservaticn purposes® and language in
Article I, § 3 stating that one of the purposes of the Minnesota
Chippeva Tribe-{s "...to presecrve and maintain justice for its
memders...." . The Band argues that the cited language authorizes
the Fond du Lac Reservation Business Committee to expend money
for "‘the dpetation-of a-court-that: ft has juthorized to adjudicate
chfld custody matters becadse the operation of such a court would
spresecve and maintain justice®. . -, [ .. . RO
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The issie, hovever;* is*fot-whether the ‘court' can be funded, but
vhether it can exercise the powver,, for example, tQ remove a child
perw:nently from the custody of his'or her parents. Article 1
-also.provides .that 'the'purpose of ‘the tcide 1s”'®...to promote the
gencral welfare of the members of the Tribe,..%" "'To conclude, as
the Band does;, that-the cited language in Atticle VI authorizes
{t to do anything'that would-further any of the purposes stated
{n Article I _would.make unnecessary the detailed listing of
specifig authorities contained in the remainder of Article VI,

e is .fnply unreasonable 'to conclude that the drafters of the
constitution intended to glve virtually -unlimited authority to
‘resecvation business comnittees by authorizing them to make .
expenditures for reservation purposes, dbut then proceeded to
yrovide several paragraphs detailing explicit authorities that
subsumed under the categories ®promoting the

d clearly be s
l::i"‘ veltfare® or °“maintaining justice®., Such a conclusion fs
'gpeclally untenable since the U.S. Supreme Court rejscted such
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Sutlonal Xnterpreration he. 3 boraing and fhen lesued Consei -
« 2% holding that both it and th

:;::::ati:: business commit:ees have authority to os::blts;

e d. ¢ 3and cites Committes to Save our Constitution v,

TE7OE States, No. 33-30@1 (0. S.D. Feo. 24, 1984) (11 ILR 3035)

rEEET:;d :: :::.g:op?sgtxon that the Interior Depactaent {s

; ! without question these |
tr:?al constitution. . : oo fzAEpEacakiony O o1

Thecourt.in CSOC overstated the law when it coanclucded that a
tribal court decision on a guestion of tridbal law must “be
accepted at face value"." TId. ‘ac 3035.- It is true that the
Supreme Court concluded in Santa-Clara Pueblo v. Martinez, 436
U.S. 49 (1978), that Congress intended to rely on tribal forums
foc the resolution of many ,g@ggj@ﬁw‘F@f*gﬁtbgcggg tes, It is
also true that -W’.'a&éﬁ:ﬁh; -,:;-;",C;t_:t_’.-.-,tf‘ﬁ_‘»,_‘ B, ¥ GrassTope, 108
F.2d 335 (8th Cir. 1 ). 6‘1:’311«;&3%._3‘;?!!@:?-"&1\6“3 N '3hould zecognize
es ‘Cower Srule tribal 'officlils thise p¥rions wid are recognized
as entitled to govern the Tride pursuant to a judgment entered by
a8 tribal court. ‘It does not follow from those decisions,
however, that the BIA muszt always sccept without question the

decision of tridal forums on such issues. TR
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Just as consideratfons Gf-tridal soveréignty di¢€dte that'great’
deference be given to decisions of tribal forums on tribal
government matters, consicderations of fecderalism require federal

courts to give great weight to the views of state courts on
See e.0., Indiana ex rel. Ancerson v.

estions of state lav,
S 100 (1938). -The Supreme Court has noted, -

Brand, 303 U:s,'95,,
owever, that Courts are not absolutely bound by state court

decisions. on matters of state’ law. Por example, a state court
may not preclude the U.S. Supreme Court from determining whether
the state has unconstitutionally impaired the ' right of contract
simply ruling as_p matter of state law that a contract never
existed in the €irst place., Idid. Neither:is the Supreme Court
bound Dy a state court decision cthat a litigant abandoned a con-

stitutf{onal claim {n state court. Wright v, Georgia, 373 u.s,

204, 289 (1963). “* . _
In CSOC the BIA had made an Independent decision to recognize the
elected tribal council cespita allegatlons it had been {llegally
elected, The court in CSOC upheld that decision because {t
happened to coincide vith the most recent tribal court decision
on the issue, Since the Interior Department prevailed, there was
no oppoctunity for Intecior to appeal. <The Depactaeat, hovever,
continued to assert that It Is not cequired to accept decisions
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- Ofim 2yowl’ ‘Coruma without guesticn {n & subseguent related ¢ ta
\rvolving the vaac tride, 1In thet case the gnltcd s:a:.. c::g:‘.

.~C{ Agpeals for the Eighth Cireuit tequived those persons chal-
lenging LoiVUT YOVERAMYRY ES¥iaito exhaust adainisticative
cenecies within the Intericr Depargment bafore takirg.thelr caze
to federal court, . Runs After v. linitcd Stotes, 766 F.2d 347 (3tn
Ciz..198S).. .Xt 18 unlikely.tnaz, court would have crequiced ..,
extzusticn of. remedles within the Interlor Dopactzent if the
Suparinent were required to accuwpt tha dacislien of cridal
sevuernment clfficlais Tas fzco valuc”, "

242 e s sea mems JTes

It is true that 25 U.S.C. § 1911 of the Indlan Child welface Ac:
conless cectain jurisdicticnTon tridas over Indian child custodr
proceedings. That provisicen,.hovever, dees nct, a3 _the tribe
suggests, authorize tridal officials ¢ &djudicazc such matiecs
££ these officials have not been delejated such authocity by the
tridal pendership in the tribai coaztisution. Nothing in thac
secticn could be construcd a3 pruarnting the prercgative of the
erisel nexlership to decids whather o not to autherize its
cfficials to exorcise che jusisdiciicn trhat tho tride has.
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The Sand also a:#ués';hlt.the‘cepeﬁEﬁgn;*waa-no; authorized to
express a'view on the pewars cr autheritics of the Hlnnesoti
Sipreva Tribe ‘Decause the tzidal ccrstitilion does not.conisc
3uch euthority &a the depariawnt.. iadwrizcr’g-gusnarity ia thic
mazzer, however,_ is decived act frem ihe Lribsh conslilution Lut
g-om 25 U.S.C. 5519213, which zagmists ¢ teibe to reaysumue juris-
dizzien andar tha Indian Chiid lfazs Acn, 33 9.5.C. 65 1901 2tc
fea., L& the Secretarsy zprroves ¢ petition rueaililzd by the
Tricu. . The regulatica {azlemanting that statute provides that
the Azzistant Secratary "is to «ppTeve the tridel pecitica only Lf
the gtribe) coastitulion autheriziza thc toilil govesalag becy or

Secles to exdarsise jusisdistice ouwar Thdian child custoly.
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AGcicionaily, thd Band takgs the peuitipe that the Deparinent
shoulé hayo retucrned-the gotiiton yithout -ectiogn-on the-ground
that.it was unnecessary because the Minnezota Chippewa Tribe hasg

rever lost-its jucisdiction “over ‘incian child custody matters.

—ea coliciter has conclidad Lhal tvikes Lhet are, like the
pinreseza Chipaewa Tride, sudjcct Lo Public Law 83-260 share
ccacusrent juciadiction with the State on theis rese-vations. 8s
.0, 433 (1978), "Dezpite mhat suling, however, LTIitus may wish
to rcassume juriscéietlon lcrmailly (i ovrder to estahlich exclurive
ticn and jurisdiction that vill not be guesticned Dy

juriscic c " .
cate o2%icizls who M3y Ao Accept th+ Scilciter's view of the

13w, See 25 C.F.P. § 13.2(E),

We ¢issgeoe with the Band'S 2ssection that the Department 1ig
obligated to consicue thu trifal coastitution az breadly as
gcssible becausae ¥uch g ccna:sa:n!:q wiil deanafit the teibe. 18,
ts ve have caonciuded, the trilil awmbusn howe ot decided te
QZ?GVQ‘.' :he t'.'iBal goVQCQB"ﬂ: ts C&Ciifg "hc s“-.o...ld hc\ot custoﬂ.y
¢t theiz-chtldren, 13 Is rot U the fricvcsy cf those meebecs tor
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thu Sepactaent to acqQuiesce {n the ¢ocisicn ol teidal officialz
3¢ a33ert such povecr.\ The usual rule requiring lavs passed for
the benelit of Indians to be construed liberally and all doubts
- to be resolved in- (avor of the Indians has no application where
*sthere"are-Indian:interests:on both 'sides of the {ssue, : -Northern
Chevenne Tribe v. Rollowbreast:. 425°USS, 649,655 n:7 (1976) .
she Cepariaent’s decision Dreascrves €or the keibil memdecship .the
right to decice whether.{t" wishes<to.accocd torics "govarnment
broad power. over theic family relations. v : :
*'-‘:.-‘:-- >-- l-‘i‘ " e . - re 3
The-3and” complains.that nefthec the Minnesota Chippewa Tride noc
any of its other dands were given notice of the wWhite £arth
pezition befoce the Departmenc acted on it. In €act, notice of
receipt of the petition was published {n the Federal Register on
April 21, 1980, ac 45 Fed. Reqg. 26827, That notice states that
the petition wvas.under reviev and could be examined at the
Minnesota Agency Office. In any case,-.the Depactment's action on
the petition had no-effect on any other reservation. Whila the
reascning of that .cecision may have some effect as prececent on
other bands and, incdeed, on trites throughout the nation, the
principles of due process do not require a forum to seek out and
iavolve everyone ia the nation who-'mpight be affected if the cule
announced in a specific casc is applied to othar sitvations,
Weze it othervisc, the United States Supreme Court would be
cempalled to send personal noticos to virtually everyone in th
netion before considering maay of the cases it decides that
involve broad c?ngfttucioncl issues. .
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finally., ‘the ‘8and points out that-the EIA is.funding a complete
griminal justice system on the Bois Forte Reservacion. which is
also psctof the Minnesota Chippewa Tribe and has funded cectain
special pgurpose couris on other resecvations of the Tcgbe.A The
court at. Bois Forte is a:CFR'court opecrated Dy the -BIA'to -
acainister. justice for.a band that lacks lts own courts. Sge
S:ats Clard. Puedblo v. Martinez, 435 U.S. 49, 64 n.l7 (1978).
Tilt couct {8 functioning, not pursuant to the Constitution of
tka Minnesota Chippewa Tribe Out pursuant eo.!nucrior Daparimeat
regulations adopted pursuant to 25 0.S.C. §§ 2 and 9, se2 United
tates v..-Ederhardt,~789 P.2d 13545 1359°(1986), and pucs-aat ro

—tment's annual appropriations act, seé Olishant v.
;3§uf:f:n tndian Tride, 435 U.S. 191, 196 9.7 (197!}. Wi S
e R Y, wa & e a .

ment encourices the estadlishment of tribal courts to
P with respect to any matter over which' the

'°"‘§.2"§u§ff§?::salf :orp:ho: teasgn courts with jurisdiction
t‘ib.the execcise of tribal hunting and Lishing cights, for

Jres 1 have been funded becausc Article V, § 1(f) and Article

sxart :Ecj asuthorize the Tridal Executive Committee and the

hisf iva:ion business committees respectively to administer tridal

hode s. Similarly, regulation of business on the reservation {s

oo ized by Article V, § 1(g) and Arzicle VI, § 1(d). Funding

'ughoribal cours:s to excrcise jurisdiction over such mattecs is

for. €€ conclusion in the Pield Sollcitor's opinion

¢ th the
::::I:J::tczzrts may not adjudicate child custody matters, S
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10z ERd=e veason, ve reaffirm our carliec conclusion that the
ron$titution must be amencec before the tribal governaent may

. exerc‘se jur!sdtc.ion gver chile custodv disputesf, .
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