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To: Assi stant Secretary--Indian Affairs
From Associ ate Solicitor, Division of Indian Affairs

Subject: Authority of the Tribal Executive Commttee and the
Reservation Busi ness Committees of the M nnesota
Chi ppewa Tribe to authorize tribal courts to adjudicate
child custody cases

This responds to a letter that you received and referred to ne
dated March 25, 1986, fromthe Fond du Lac Reservation Busi ness
Committee urging the reversal of a Twwn Cities Field Solicitor's
opi nion dated June 10, 1980. That opinion concluded that the
Constitution of the M nnesota Chi ppewa Tri be does not delegate to
tribal officials the power to authorize tribal courts to adjudi-
cate child custody cases.

The Field Solicitor's opinion was in the formof a nmenorandumto
this office asserting that a petition for reassunption of
jurisdiction under the Indian Child Welfare Act, 25 U S. C

SS 1901 et seq., fromthe White Earth Band of Chi ppewa | ndians
was deficient because the constitution of the M nnesota Chi ppewa
Tri be does not authorize tribal officials to regulate child
custody. Both the Wiite Earth Band and the Fond du Lac Band are
constituent bands of the M nnesota Chi ppewa Tri be.

Al though Article I, S 3, of the constitution states that one of
the purposes of the tribe is "to preserve and nmaintain justice
for its nmenbers”, the Field Solicitor concluded that such

| anguage did not del egate any authority to adjudicate child
custody disputes to tribal officials in the absence of any

| anguage providing such authority either in Article V, which
del egates specific powers to the Tribal Executive Commttee, or
in Article VI, which enunerates the powers of the reservation
busi ness commttees. The Field Solicitor took the position that
the Tribe would need to anmend its constitution in order to
authorize tribal courts to adjudicate child custody natters.



This office reviewed the Field Solicitor's advice in 1980 and
informed the BIA that we agreed with it. On that basis, the BIA
informed the chairman of the White Earth Reservati on Business
Comm ttee that the Band' s petition would not be approved. At the
request of the Deputy Assistant Secretary--Indian Affairs, this
of fice again reviewed the issue and concluded, in the attached
menor andum dat ed Septenber 30, 1980, that our previous advice was
correct. W concluded that the intent of the constitution was to
grant powers through Articles V and VI rather than through
Article | or the Preanble. W also concluded that, although the
Department should give great weight to a tribe's interpretation
of its own constitution, the Departnment nust exercise its own

j udgment in deciding whether to approve a reassunption petition
under 25 U. S.C. S 1918.

We have reviewed the argunents of the Fond du Lac Band contai ned
in both its March 25, 1986 letter and its March 14, 1986 briefing
meno and agai n conclude that the Constitution of the M nnesota
Chi ppewa Tribe nmust be amended before the Tribal Executive

Comm ttee or any of the Tribe's reservation business commttees
may authorize a tribal court to adjudicate child custody natters.
Each of the Band's argunents is discussed bel ow

The Band cites | anguage in Article VI, S 1(b), which authorizes
reservation business commttees to "make expenditures from
Reservation funds for...Reservation purposes” and | anguage in

Article I, S 3 stating that one of the purposes of the M nnesota
Chi ppewa Tribe is "...to preserve and maintain justice for its
menbers...." The Band argues that the cited | anguage authorizes

the Fond du Lac Reservation Business Comrittee to expend noney
for the operation of a court that it has authorized to adjudicate
child custody matters because the operation of such a court would
"preserve and maintain justice".

The issue, however, is not whether the court can be funded, but
whet her it can exercise the power, for exanple, to renove a child
permanently fromthe custody of his or her parents. Article |

al so provides that the purpose of the tribe is "...to pronote the
general welfare of the nenbers of the Tribe...." To conclude, as
t he Band does, that the cited | anguage in Article VI authorizes
it to do anything that would further any of the purposes stated
in Article I would nmake unnecessary the detailed |isting of
specific authorities contained in the renmai nder of Article VI.

It is sinply unreasonable to conclude that the drafters of the
constitution intended to give virtually unlimted authority to
reservation business commttees by authorizing themto nmake
expenditures for reservation purposes, but then proceeded to
provi de several paragraphs detailing explicit authorities that
woul d clearly be subsuned under the categories "pronoting the
general welfare” or "maintaining justice". Such a conclusion is
especially untenable since the U S. Suprene Court rejected such



an approach with respect to the United States Constitution |ong
before the Constitution of the M nnesota Chi ppewa Tri be was
adopted. Jacobsen v. Massachusetts, 197 U. S. 11, 22 (1905).

The Band points out that the Tribal Executive Commttee responded
to the 1980 Field Solicitor's opinion by issuing "Constitutional
Interpretation No. 1" holding that it, as the "supreme executive,
| egi sl ative and judicial body" of the tribe, had exclusive
authority to interpret its constitution and then issued "Consti -
tutional Interpretation No. 2" holding that both it and the
reservation business commttees have authority to establish
courts. The Band cites Cormmttee to Save our Constitution v.
United States, No. 83-3011 (D. S.D. Feb. 24, 1984) (11 ILR 3035)
(CSOC), for the proposition that the Interior Departnent is
required to accept w thout question these interpretations of the
tribal constitution.

The court in CSOC overstated the |law when it concluded that a
tribal court decision on a question of tribal |aw nust "be
accepted at face value". 1d. at 3035. It is true that the
Suprenme Court concluded in Santa G ara Pueblo v. Martinez, 436
US 49 (1978), that Congress intended to rely on tribal foruns
for the resolution of many Indian civil rights disputes. It is
also true that the Eighth Grcuit in Goodface v. G assrope, 708
F.2d 335 (8th G r. 1983), concluded that the BI A should recognize
as Lower Brule tribal officials those persons who are recogni zed
as entitled to govern the Tribe pursuant to a judgnent entered by
a tribal court. It does not follow fromthose deci sions,

however, that the Bl A nust always accept w thout question the
deci sion of tribal foruns on such issues.

Just as considerations of tribal sovereignty dictate that great
def erence be given to decisions of tribal foruns on tribal
government matters, considerations of federalismrequire federa
courts to give great weight to the views of state courts on
questions of state law. See e.g., Indiana ex rel. Anderson v.
Brand, 303 U. S. 95, 100 (1938). The Suprene Court has noted,
however, that Courts are not absolutely bound by state court
decisions on matters of state law. For exanple, a state court
may not preclude the U S. Suprene Court from determ ning whet her
the state has unconstitutionally inpaired the right of contract
sinply by ruling as a nmatter of state |law that a contract never
existed in the first place. 1bid. Neither is the Suprene Court
bound by a state court decision that a litigant abandoned a con-
stitutional claimin state court. Wight v. Georgia, 373 U S.
284, 289 (1963).

In CSOC t he Bl A had nade an i ndependent decision to recognize the
el ected tribal council despite allegations it had been illegally
el ected. The court in CSOC upheld that decision because it
happened to coincide with the nost recent tribal court decision
on the issue. Since the Interior Department prevailed, there was
no opportunity for Interior to appeal. The Departnent, however,
continued to assert that it is not required to accept deci sions



of tribal foruns w thout question in a subsequent related dispute
involving the sane tribe. 1In that case the United States Court
of Appeals for the Eighth Grcuit required those persons chal -

| enging tribal governnment action to exhaust adm nistrative
remedies within the Interior Departnent before taking their case
to federal court. Runs After v. United States, 766 F.2d 347 (8th
Cr. 1985). It is unlikely that court would have required
exhaustion of renedies within the Interior Departnent if the
Departnent were required to accept the decision of tribal
governnent officials "at face val ue".

It is true that 25 U . S.C. S 1911 of the Indian Child Wl fare Act
confers certain jurisdiction on tribes over Indian child custody
proceedi ngs. That provision, however, does not, as the tribe
suggests, authorize tribal officials to adjudicate such matters
if those officials have not been del egated such authority by the
tribal nmenbership in the tribal constitution. Nothing in that
section could be construed as preenpting the prerogative of the
tribal menbership to decide whether or not to authorize its
officials to exercise the jurisdiction that the tribe has.

The Band al so argues that the Departnment was not authorized to
express a view on the powers or authorities of the M nnesota

Chi ppewa Tri be because the tribal constitution does not confer
such authority on the Departnent. Interior's authority in this
matter, however, is derived not fromthe tribal constitution but
from25 U S. C S 1918, which permts a tribe to reassune juris-
diction under the Indian Child Welfare Act, 25 U S.C. SS 1901 et
seq., if the Secretary approves a petition submtted by the
tribe. The regulation inplenenting that statute provides that
the Assistant Secretary is to approve the tribal petition only if
the tribal constitution authorizes the tribal governing body or
bodi es to exercise jurisdiction over Indian child custody
matters. 25 CF. R S 13.12(a)(2).

Additionally, the Band takes the position that the Departnent
shoul d have returned the petition wi thout action on the ground
that it was unnecessary because the M nnesota Chi ppewa Tri be has
never lost its jurisdiction over Indian child custody matters.
The Solicitor has concluded that tribes that are, |ike the

M nnesot a Chi ppewa Tri be, subject to Public Law 83-280 share
concurrent jurisdiction wwth the state on their reservations. 85
| .D. 433 (1978). Despite that ruling, however, tribes may w sh
to reassune jurisdiction formally in order to establish exclusive
jurisdiction and jurisdiction that will not be questioned by
state officials who may not accept the Solicitor's view of the
law. See 25 CF.R S 13.1(b).

We disagree with the Band's assertion that the Departnent is
obligated to construe the tribal constitution as broadly as
possi bl e because such a construction will benefit the tribe. If,
as we have concluded, the tribal nenbers have not decided to
enpower the tribal governnent to deci de who shoul d have cust ody
of their children, it is not in the interest of those nenbers for



the Departnent to acquiesce in the decision of tribal officials
to assert such power. The usual rule requiring | aws passed for
the benefit of Indians to be construed liberally and all doubts
to be resolved in favor of the Indians has no application where
there are Indian interests on both sides of the issue. Northern
Cheyenne Tribe v. Holl owbreast, 425 U. S. 649, 655 n.7 (1976).

The Departnent's decision preserves for the tribal nmenbership the
right to decide whether it wishes to accord to its governnent
broad power over their famly relations.

The Band conpl ains that neither the M nnesota Chi ppewa Tribe nor
any of its other bands were given notice of the White Earth
petition before the Departnent acted on it. |In fact, notice of
recei pt of the petition was published in the Federal Register on
April 21, 1980, at 45 Fed. Reg. 26827. That notice states that
the petition was under review and coul d be exam ned at the

M nnesota Agency O fice. 1In any case, the Departnent's action on
the petition had no effect on any other reservation. Wile the
reasoni ng of that decision may have sone effect as precedent on
ot her bands and, indeed, on tribes throughout the nation, the
princi ples of due process do not require a forumto seek out and
i nvol ve everyone in the nation who mght be affected if the rule
announced in a specific case is applied to other situations.
Were it otherwise, the United States Suprene Court woul d be
conpel l ed to send personal notices to virtually everyone in the
nati on before considering many of the cases it decides that

i nvol ve broad constitutional issues.

Finally, the Band points out that the BIAis funding a conplete
crimnal justice systemon the Bois Forte Reservation, which is
al so part of the M nnesota Chi ppewa Tri be and has funded certain
speci al purpose courts on other reservations of the Tribe. The
court at Bois Forte is a CFR court operated by the BIA to
adm ni ster justice for a band that lacks its own courts. See
Santa Clara Pueblo v. Martinez, 436 U S. 49, 64 n.17 (1978).

That court is functioning, not pursuant to the Constitution of
the M nnesota Chi ppewa Tribe but pursuant to Interior Departnent
regul ati ons adopted pursuant to 25 U S.C. SS 2 and 9, see United
States v. Eberhardt, 789 F.2d 1354, 1359 (1986), and pursuant to
the Departnent's annual appropriations act, see Aiphant v.
Suquam sh Indian Tribe, 435 U S. 191, 196 n.7 (1978).

The Departnent encourages the establishnent of tribal courts to
provi de due process with respect to any natter over which the
tribe has jurisdiction. For that reason courts with jurisdiction
over the exercise of tribal hunting and fishing rights, for
exanpl e, have been funded because Article V, S 1(f) and Article
VI, S 1(c) authorize the Tribal Executive Commttee and the
reservation business commttees respectively to admnister tribal
assets. Simlarly, regulation of business on the reservation is
aut horized by Article V, S 1(g) and Article VI, S 1(d). Funding
for tribal courts to exercise jurisdiction over such matters is
consistent wwth the conclusion in the Field Solicitor's opinion
that such courts nmay not adjudicate child custody natters.



For these reason, we reaffirmour earlier conclusion that the
constitution nust be amended before the tribal governnment may
exercise jurisdiction over child custody disputes.
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